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IN T}IE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

FåIHD
iJ¿.CI

DAVTD HOFFMAN, )
)
)
)
)
)
)
)
)
)

v,8.018Ì

Plaintitr,

No. CIV-98-1733-A

I.JNITED STATES DEPARTMENT OF
ruSTICE,

Defendant.
m#Lft f [j,I'

ORDER

Before the Court are cross-motions for summary judgnent filed by plaintiff on

September 21,1999, and defendant on October 6,1/)9. Supporting and opposition brieß

have been filed regarding both motions, Each party seeks judgment as a matter of law

pursuant to Fed. R. Civ. P. 56 on plaintiffs claim under the Freedom of Information Act

(FOLA), 5 U.S.C. $ 552, for access to records concerning the April 19, 1995 bombing of the

Alfred P. Murrah Federal Building in Oklahoma City. For reasons that follow, the Court

denies sunrmary judgment to either parly.

Undisputed Facts

From July 1997 through March 1998, plaintiffmade seven FOIA requests seeking

materials gathered by the FBI during its investigation of the Oklahoma City bombing. The

first five requests were submitted to FBI headquarters in Washington, D.C.; the last two were

submitted to the Oklahoma City Field Ofiïce. Plaintiffrequested access to the following:
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1. "[A]ll reports, memos, notes, üanscripts, and other material regarding the debriefing

meeting held at the Deparrnent of Justice; and White House Situation room, on 4ll9/95,

following the bombing @ef.'s Mot. Summ. J., Hodes Decl. at Ex. A.)

2. "l,J.lmemos, notes, meeting tanscripts, and other ínteragency memorandum [sic]

(betrreen FBI and ATF, FBI and CIA, FBI and NSA FBI and NSC, FBI and State Dept., FBI

and OK Sheriffs ofFrce, FBI and OCPD), regarding the bombing . . . ." (Def.'s Mot. Summ.

J., Hodes Decl. at Ex. B.)

3 . '[T]he videotape taken from OHP Ofücer Charlie Hanger's pahol car upon the a¡rest

of Timothy James McVeigh on4ll9l95." (Def.'s Mot. Summ. J., Hodes Decl. at Ex. D.)

4. nsurveillance videos taken from the area surrounding the Alfred P. Munah Building

on4/19/95." (Def.'s Mot. Summ. J., Hodes Decl. at Ex, E.)

5. "All reports regarding the examination and analysis of all vehicles damaged in the

bombing. . . .n (Def.'s Mot. Summ. J., Hodes Decl. at Ex. F,)

6. 'All videotapes collected by the FBI in Oklahoma from April 15, 1995 through

April 19, 1995, particularly those with footage of the Alfred P. Munah Federal Building

. . . tJ all reports, memorand4 transcripts, notes, case files and any other documents

concerning these tapes[; and] documentation of all bombs, explosives, ordnance or similar

materials removed from the Murrah Building from April l, 1995, through May 31, 1995,

including any inventory lists and each item's ultimate destination and disposal." (Def.'s Mot.

Summ. J., Hodes Decl. at Ex. H.)
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7. "[AUl documents received from or maintained in conjunction with the Oklahoma

County, Oklatroma, Sheriffs Departnen! related to the bombing . . . from April 19, 1995 to

the present [March 3, 1998; and] . . . crime scene logs related to the Murrah site, whetherthe

records were generated or maintained by the FBI . . . , by the Oklahoma County Sheriffs

Deparünenq or by any other agency that has provided the FBI with copies of such

documents." (Def.'s Mot. Summ. J., Hodes Decl. at Ex. Q.)

The FBI providedno documents to plaintiff. Althoughno written answerto Request#l

is available, FBI records indicate that this request generated a "No Record" response. All

other requests were denied. Plaintiff timely appealed the FBI's non-disclosure decisions.l

On May 8, 1998, the Deparhnent of Justice affrnned the decisions on the ground that

responsive materials were prop€rþ withheld under Exemption 7(A). (Second Am. Compl.,

Ex. B.) This statutory exemption shields law enforcement records whose disclosure "could

reasonablybe expectedto interfere with enforcementproceedings.' 5 U.S.C. $ 552(bX7XA).

There is no question that the FBI obtained the materials at issue solely for the purpose

of investigating and prosecuting persons liable for the bombing. The investigation resulted

in federal criminal convictions of two individuals, Timothy McVeigh and Terry Nichols.

The convictions and sentences ofboth men are fïnal, as they have exhausted the direct appeal

proçess, but post-conviction proceedings are exp€cted. Se¿ United States v. McVeigh,l53

I The Court accepts plaintitrs statement of this facl, even though the record contains no

evidence ofadministrative appeals concerning some requests, because defendant does not controvert
it and raises no issue concerning lack of administrative exhaustion. @1.'s Mot. Sumrn. J. Br. at l;
Defs Resp. Pl.'s Mot, Summ. I. at2.)
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F.3d I 16ó (l0th Cir. l99S), cett denied, I 19 S. Ct. 1148 (1999); United Stotes v. Nichols,

169 F.3d 1255 (loth cif.), cert. denied, 120 s. ct. 336 (1999). Further, rhe Oklahoma

County District Attorney has filed murder and conspiracy charges against Nichols for his

alteged part in the bombing and the state criminal case remains pending. The FBI is

cooperating in the state prosecution.

Standard for Summary Judgment

Summary judgment is appropriate if the pleadings, affrdavits, and other evidence on

file nshow that there is no genuine issue as to any material fact and that the moving parly is

entitled to a judgment as a matter of law." Fed. R. Civ. P. 56(c). A fact is material if it is

essential to proper disposition of a claim. Anderson v. Liberty Lobby, ünc.,477 U.5.242,

248 (1986). An issue is genuine if the evidence is such that a rational trier of fact could

resolve the issue either way. Id. The movant bears the initial burden of demonsfrating the

absence of a disputed material fact warranting summary judgment. Celotex Corp. v. Catrett,

477 lJ.S. 317, 322-23 ( 1936). If the movant carries its initial burderU the nonmovant then

must "set forth specific facts" outside the pleadings and admissible in evidence that show a

genuine issue for trial. See Anderson,477 U.S. at 248:. Celotex, 477 U.S. at324; Fed. R.

Civ. P. 56(e). The Court's inquiry is whether the facts and evidence identified by the parties

npresents a sufficient disagreement to require submission to [the fact-finder] or whether it

is so one-sided that one pafy must prevail as a matter of law." ÍI/oodman v. Rurryon, 132

F.3d 1330, 1337 (l0th Cir. 1997) (internal quotation omitted).
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Analysis

When s person seeks access to records under FO[A, '[t]he federal agency resisting

disclosure bears the burden ofjustiffing nondisclosure." Audubon Society v. United States

Forest Serv.,l04 F.3d 1201, 1203 (lOth Cir. 1997);see 5 U.S.C. $ Ss2(aXa)@). Thus

defendant must demonstrate that Exemption 7(A) applies to all FBI documents responsive

to plaintiffs requests, that is, their disclosure "could reasonably be expected to interfere with

enforcement proceedings.n 5 U.S.C. $ 552OX7)(A). The relevant i"qoity ordinarily would

involve a two-step analysis to determine: (l) whether a law enforcement proceeding is

pending or prospective; and (2) whether "release of the information could reasonably be

expected to cause some articulable harnç" Manna v. Uniled States Dep't of Justice,sl F.3d

I158, I164 (3d Cir. 1995), or "perceptively to interfere with an enforcement proceeding"

North v. ll'alsh, SS I F.2d 1088, 1097 (D.C. Cir. 1989). Here, howeveç the fnst point is

conceded. Defendant asserts, and plaintiff does not dispute, that there is a pending law

enforcement proceeding -- Oklahoma's criminal case against Nichols.

To carry its burden of proof that release of requested information would likely harm

or perceptively interfere with the state case, defendant presents the declaration of an FBI

attorney, Scott Hodes. The first issue presented is the adequacy of this document to show

that the FBI engaged in an appropriate process of searching for, identifiing, and reviewing

responsive documents. This issue must be addressed in order to reach the ultimate question

of whether the FBI has justified withholding its records.
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Adequaoy of the FBI's Form of Proof

Plaintiffs füst attack on the FBI's declaration is the competence of Mr. Hodes to testiS

about the agency's records searches. Mr. Hodes identifies his current position as: nAcring

Chief of the Litigation Uni! Freedom of Information-Privacy Acts Section, Office of Public

and Congressional Affairs at FBI Headquarters (FBIHQ) in tüashingtorL D.C." (Hodes Decl.

at l, ![ l.) In that capacity, Mr. Hodes states that he is familiar with the FBI's procedures for

responding to FOIA requests and that he is naware of the treaünent which has been afforded

to the requests of David Hof;frnan for access to FBIHQ and the Oklahoma City Field Ofüce

(OCFO) records concerning specific aspects of the bombing . . . ." (Hodes Decl. at 1,1[2.)

He further attests: "All information contained herein is based upon information provided to

me in my oflicial capacity." (Hodes Decl. at l-2,12.)

Plaintiffdeems this insufficient as a matter of law because Mr. Hodes did not actually

conduct or supervise any of the records searches and so cannot speak from personal

knowledge about thern, and because the persons who conducted the searches are not

identified. Plaintiffargues that a general awareness of how a records request was üeated,

as opposed to personal supervision of the process, does not quafiry Mr. Hodes to testiff

about the search under the standard announced rn Carney v. Unites States Dep't of Justice,

19 F.3d 807, 814 (2d Cir. 1994) (authority cited by defendant). Plaintiffrelies on Weisberg

v. United Slates Dep't of Justice, 62'7 F.2d 365,370-71 (D.C. Cif. 1980), to argue that an

afüdavit that reveals nothing about who actually conducted the sea¡ch does not provide

enough information to permit a reasonable challenge to the search procedure thatwas used.
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The Court finds no legal authority for the proposition that an agency must submit the

affidavit of an employee with personal knowledge of a FOLA search. Instead, the opposite

nrle appears in Patterson v. IRS,56 F.3d 832 (7th Cir. 1995). The court there relied on the

principle that nan agency need not submit an affidavit from the employee who actually

conducted the search." Id. at 84041 (internal quotation omitted). From this, the court

reasoned that an afüant's reliance on information about the search contained in agency

records nis not unlike a superviso/s reliance on information provided by underlings . . . ."

Id art84 1. Here, although Mr. Hodes does not explain how he leamed of the treaünent given

plaintiffs requests -- whether directly from the searchers or their supervisors, or through

agency records - the fact that he is aware of what was done and how it was done by virtue

of information provided to him in his offrcial capacity is suffrcient to permit him to testiff

on the FBI's behalf. If his testimony lacks specificity, it may be substantively inadequate,

but it is not incompetent.

As to Mr. Hodes'failure to say who processed plaintiffs requests, "[t]here is . . . no

general requirement for an agency to disclose the identity and background of the actual

persons who process FOIA requests." Maynardv. CU,986F.2d 547,563 (lst Cir. 1993).

Further, this information goes to the adequacy of the FBI's efforts to retrieve responsive

materials. See Weisberg,627 F.2d at 371 (finding genuine issue as to thoroughness of search

where affrdavits lacked specific information about procedures used, including "which files

Ìvere searched or by whom"). This issue arises here from the FBI's report that it has no

materials for two requests (#l and #4), and constitutes a separate challenge to defendanfs

7
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Adeouacy of the FBI's Search for Materials

Plaintiffs secondattackonthe FBIs declarationisthe adequaryofthedescribedsearch

to satisff the agency's obligation to locate requested materials. The standards goveming this

issue have been expressed as follows:

To win sunmary judgment on the adequacy of a sea¡ch, the agency must
demonshate beyond material doubt that its search was reasonably calculated to
uncover all relevant documents. The agency must make a good faith effort to
conduct a search for the requested records, using methods which can be

reasonably expected to produce the information requested . . . . To show
reasonableness at the summary judgment phase, 8n agency must set forth
suffrcient infonnation in its affidavits for a court to detennine if the search was

adequate. The affrdavits must be reasonably detailed, setting forttr the search

terms and the type of search performed, and averring that all files likely to
contain responsive materials (if such records exist) were searched.

NatìonMagazine v. (Jnited States Customs Serv.,7l F.3d 885, 890 (D.C. Cir. 1995) (internal

quotations and cit¿tions omitted);see Sclwanv. FBI,No. 98-4036, 1998 WL667643 at tl

(lOth Cir. Sept. 17, 1998) (quoting Nation Magazine).

Mr. Hodes describes in his declaration the FBIs recordkeeping and filing systenq

which consists of a central records system (CRS) that can be accessed througlt general

indices that denote the subject matter of files in it. The FBI also has an automated case

support systerrq which includes investigative case management elecüonic case files, and an

universal index. The investigative case management function permits the ofüce that

originates an investigation to open a case and assign it a universal case file number that

indicates the tlpe of investigation" the office of origiq and the particular investigation

involved. The pertinent case frle is "1744-OC-56120." The l74A prefix indicates an

8
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investigation of nActual and Attempted Bombings and Explosives Violation;" OC is the

office of origin, Oklahoma City; and 56120 signifies the investigation into the bombing of

the Alfred P. Munatr Federal Building. (Def.'s Mot. Summ. J., Hodes Decl. at 10.)

Concerning the searches for records requested by plaintiff, Mr. Hodes states in full:

The records responsive to plaintiffs s€ven requests pertaining to the

Oklahoma City bombing were identified by searches of FBIHQ and the OCFO
CRS indices. This search revealed the eústence of one main file, I74A-OC-
56120 at both FBIHQ and the OCFO. This file houses all FBIHQ and OCFO
investigative records concerning the bombing of the Alfred P. Munah Federal

Building. The OCFO is the uOOu 
[OfÏice of Origin] forthis investigation and its

file, I74A-OC-56120 is the larger ofthe two files. Therefore, FBIHQ fïle 1744-
OC-56120, in all likelihoo{ will be mostly duplicative of the OCFO file. Both
FBIHQ and OCFO files have been reviewed for the purpose of identiVtng
documents which are responsive to plaintiffs seven requests . . . , Pursuant to
those reviews, the following is a summary of the documentVpages/videotapes
(approximate figures) determined to be responsive to plaintiffs requests at the

offices indicated:

FBIHQ
300 documents totaling 1,500 pages

one videotape

ocFo
147 documents totaling 450 pages

22 videotapes

Until an actual review of this material could be undertaken for processing it is
estimated that there are approximately 447 documents totaling approximately
1,950 pages, as well as 23 videotapes that are responsive to plaintiffs requests.

(Def.'s Mot. Summ. J., Hodes Decl. at 11-13 (footnotes omitted).) This explanation is

followed by a 'summary of the records determined responsive,n which simply lists the

number ofdocuments (sometimes qualifiedby 'approximately") and the approximate number

of pages that fit each request. As to Request #3, Mr. Hodes states that one videotape nwas

9
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identified by its label; however, until this videotape is viewed for processing it is not

possible to state that it is definitely responsive.n (Def.'s Mot. Summ. J., Hodes Decl. at 13.)

$imilarly, in a footnote omitted from the above quote, Mr. Hodes explains the uncertainty

concerning page courts as follows:

Most pages of the OCFO file h¿ve been imaged" scanned, or indexed onto a
computerized dat¿base. The search for responsive documents by OCFO
personnel has been perfonned with the aid of these databases. These searches

have identified the nr¡mber of docr¡ments, rnt poges, that are responsive. The
page counts for these documents a¡e estimated as approximately 3 pages per

documen! which may fluctuate when these documents a¡e physically reviewed.

(Def.'s Mot. Summ. J., Hodes Decl. at 13 n.6 (emphasis in original).)

Based on this description of the FBI's searclq plaintitr complains that no person has

actually reviewed the records at issue and that the records found are inadequately described

to permit judicial review of the FBI's decisions. The adequacy of the FBI's descriptions of

withheld materials -- supplemented later in the declaration and addressed further below -

bears on whether the agency has properþ justified its decisions. The adequacy of the FBI's

searclL on the other han{ decides whether the agency has improperly withheld responsive

materials by failing to locate them. On this point, the Court finds no genuine factual issue

as to the reasonableness of the FBI's search.

Plaintiffcorrectlyargues thatcourtsgenerallyhave requiredfederal agencies to conduct

actual, physical reviews of records for requested inforrnation. This Court sees no legal

reason to impose such a requiremen! however, if other computer-assisted search procedures

available to an agency âre more efücient and serve the same practical purpose of reviewing

l0
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hard copies of documents. In Nation Magazine, Tl F.3d at 891, the court found defects in

a search because the agency had read the request too restrictivel¡ not because an elecüonic

records system had been used in part of the search. Here, plaintiff does not object to the

FBIs construction of his requests to seek only materials compiled for purposes of

investigation or the concomitsnt limitation of its searches to investigative records. For

exarnple, the declaration states that public source infonnation (such as newspaper articles)

concerning the bombing is maintained separately from the main file in sub-volumes and that

these volumes were not reviewed. (Def.'s Mot. Summ. J., Hodes Decl. at 30-31, l[ 68.)

Plaintitr does not address this omissiorç which leads the Court to conclude that the FBI

correctly interpreted his request. Because the declaration states that the file searohedh l74A-

OC-56120, contains all investigative records concerning the bombing the Court concludes

that searches directed only at this fïle could reasonably be expected to produce all of the

information re quested.

Plaintitr does not criticize any particular aspect of the FBI's search other than its use

ofindices and computer dat¿bases. Absent an identified defect in the procedue used" or any

showing by plaintitrthat the agency might have discovered a responsive document if it had

conducted a more thorough searclL the Court concludes that the FBI's sea¡ch was reasonably

calculated to retrieve relevant information.2 Therefore, the Court finds that the search

conducted in response to plaintiffs requests was adequate.

2 Where an agency does not establish that its search was reasonable, "the FOIA requester may

avert summary judgment merely be showing that the agency might have discovered a responsive

document had the agency conducted a reasonable search." Mrynard,986 F.2d at 560.
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Adequac)¡ of the FBI's Justification of Claimed Exemption

The FBI claims secrecy is warranted as to all materials requested by plaintiffbecause

their release nwould jeopardize fi¡rther investigative and/or prosecutive effortsn in these

respccts: ( 1) providing information prematurely to Nichols and McVeigh that would enable

them to identif individuals and potential witnesses who possess information relative to the

investigations and possible harur to, or intimidation of these individuals" and nuse of

information released to counteract evidence developed by investigators;n and (2) releasing

information to nonparties to the criminal case ncould allow these third parties to interfere

with the pending prosecutions by harassmen! intimidations, and creation of false evidence

dispensing facts discussed during the FBI's investigation." (Def.'s Mot. Summ. J., Hodes

Decl. at2l-22.) The FBI also contends that a waiver of Exemption 7(A) nwould inhibit the

FBIs assistance to the justice systemn in view of its continuing involvement in the federal

and state prosecutions. (Def.'s Mot. Summ. J,, Hodes Decl. at23.) More specifically, the

FBI identifies the following categories and subcategories of responsive materials and

potential harms from their disclosure:

( I ) Evidentiary/ Investigative Materials

(a) Source Statements

. These statements contain information obt¿ined from conlidential
informants, records custodians and other third parties whose knowledge, relationship
with and/or activities brought them into contact with McVeiglr, Nichols, the Munah
building or vicinity of the Munah bombing on April 19, 1995. . . . [Rleleasing their
names and/or information they provided in fi¡rtherance of the FBI's investigation
could result in retaliatioA intimidation, or hann. This could have a chilling effect . . .

t2
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inasmuch as potential witnesses and/or confidential sourc€s might fear exposure and

reprisals from supporters of McVeigh and Nichols. . . . .

(b) Exchange of inforrration betrreen various local, state, and federal agencies.

Release of this type of infonnation will disclose investigative information
developed by various agencies that cooperated with the FBI . . . . Inherent in this
cooperative effort is the mutual understanding that information provided to the FBI
by those agencies will not be prematurely released. This inforrnation lva¡¡ gathered

to help identiff subjects, suspects or other individuals of potential investigative
interest and to assist in locating witnesses or confidential sources. To release this
information would identifr local and federal investigative interest in a particular
individual as well as subjcct witnesses and/or oonfidential sources to potential

intimidation and physical harm.

(c) Information conceming Physical Evidence

lThis category] . . . includes items such as fingerprint and handwriting samples

submitted to the FBI laboratory for analysis, receipts, invoices, surveillance
videotapes, bomb damaged material, correspondence of third parties, and Grand Jury
subpoenas.

To fully describe these items could reasonably lead to the identification of the

evidentiary items an{ ultimately, soruces of information. This release could result
in the possible hann or intimidation of those witnesses and/or confidential sources

who provided the material. . . . Disclosure could be denimental to success of the

future prosecutions by permitting subjects to fornrulate a shategy as to how the

evidence and/or test results could be confradicted in court.

(2) Administrative Materials

(a) Reporting Communications

. . . These communications are replete with detailed inforrnation about the

investigative activities as well as detailed information aboutpotential witresses and/or
confidential sources to be interviewed. Additionally, they contain background infor-
mation about third parties, the orign of pertinent information which ties them to the

investigatiorq their connection with the subjects, and their relationship with the

pending investigation. The release of this information would reveal the investigative
steps taken to pursue wihress and/or confrdential source interviews, techniques and

investigative methods used to compile and/or solicit information frorn various sorrces

l3



Case 5:98-cv-01-733-WEA Document 30 Filed l-2l1-5l99 Page 14 of 1-9

and the perceived weaknesses in the investigation. To release this information would
reveal the natr¡re and scope of the investigation as itpertains to these wihesses and/or

confidential sor¡rces.

(b) Miscellaneous Administative Docr¡ments

These materials includeitems suchas storage envelopes, fransmitalforms, and

standardized forms used for particular purposes. . . . While these materials are not
solely applicable to this investigation, they were adapted or used in such I mflnner aI¡

to contain information of investigative value.

An example is the envelope used to store original handwritten agent notes. . . .

[lllandwritten notations on the envelope identiS dates, places, and persons who, for
example were interviewed. The disclosure of these materials could ha¡:n the

investigation by providing details which, when viewed in conjunction with knowledge
possessed by the subjects, could provide information useful in identiffing witnesses,

investigative stategies and items of evidence.

(c) Administative Instn¡ctions

This type of information . . . , if released to a knowledgeable persor¡ will
disclose specific investigative procedures employed" which in turn will permit a
defendant to anticipatc (and possibly negate) incriminating evidence which could be

used in future prosecutions of others.

Specific exanples ofthese instructions include the setting out of investigative

guidelines, requests for laboratory or fingerprint analyses, and requests for specific

investigative inquiries at various FBI Field divisions or other govemment agencies.

These instn¡ctions are cornmonly referred to as investigative nleads" . . . .

(Def.'s Mot. Summ. J., Hodes Decl. at23'29.)

Plaintiffs substantive att¿ck on the FBI's declaration focuses on its alleged lack of

specificity, arguing that the FBI's justification is based on ngeneralities which could be cited

in any FOIA case." (Pl.'s Resp. Def.'s Mot. Summ. J. at 11.) Plaintiffdisputes as patently

insufficient allegations of possible harm from releasing information that has already been

provided to McVeigh and Nichols or that has "passed into the public domain" through use

l4



Case 5:98-cv-01-733-WEA Document 30 Filed L2lL5l99 Page 1-5 of 1-9

of materials as trial exhibits in the federal case. (Pl.'s Resp. Def.'s Mot. Summ. J. at 8-9.)

He challenges as nspeculative" the alleged justiñcation that releasing doouments to persons

not directly involved in the federal and state cases could lead to harassment and intimid¿tion

of witnesses or creation of false evidence. (Pl.'s Resp. Def.'s Mot. Summ. J. at 10.) Plaintitr

thus urges the Court to order immediate release of the records sought.

In N¿RB v. Robbins Tire & Rubber Co.,437 U.S. 214 (1978), the Supreme Cor¡rt

nrled that, although Exemption 7 is not a 'blanket exemption" for all investigatory files of

a law enforcement agency, it permits generic determinations that "with respect to particular

kinds of enforcement proceedings, disclosure of particular kinds of investigatory records

while a case is pending would generally 'interfere with enforcement proceedings.'n Id at236.

The Court found suflïcient proof of interference with an unfair labor practice proceeding

where the target ofan investigation sought access to witness statements that were unavailable

under normal discovery rules. No particularized showing was needed that release of the

statements in that case likely would interfere with the pending proceeding. Id. at23642.

Inlatercases involving otherparts of Exemption 7, the Supreme Courthas reinforced

the view that a ncategorical approachn to law enforcementrecords is permissible. In United

States Dep't ofJustice v. Reporters Comm. for Freedom of the Press,489 U.S. 749,777 n.2

(1939), the Court noted that a 1986 amendment of the st¿tute to replace "would interfere"

with "could reasonably be expected to interferen was designed to ngive the Government

greater flexibility in responding to FOIA requests for law enforcement records . . . .n By

substituting a reasonableness standard for one that had focused on the effect of a particular
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disclosure, Congress provided support for a caûegorical approach that permits law

enforcement agencies to justiff nondisclosure by reference to cerüain circumstances and

inferences therefrom. See United States Dep't ofJustice v.I^andano, 508 U.S. 165, 179-81

(1993). Nevertheless, an agency must provide sufficient information for a judicial

determination that law enforcement records are properþ withheld. See In re Departmenl of

Justice (Crancerv. United States Dep't ofJustice),gggF.2d 1302, 1309-11 (8th Cir. 1993)

(en banc); see also Solar Sources, Inc. v. United States,l42F.3d 1033, 1038 (7th Cir. 1998);

Dickerson v. Department of Justice, 992 F.zd 1426, 1431 (6th Cir. 1993); Curran v.

Department of Justice, 813 F.2d 473, 475 (lst Cir. 1987). "[T]he government must show

thatdisclosure of [requested] documents would, in someparticular, discernible way, disrupt,

impede, or otherwise harm the enforcement proceeding." North v. lil'ølsh,88l F.2d 1088,

1097 (D.C. Cir. l98e).

The FBI admits through Mr. Hodes'testimony that it routinely asserts Exemption 7(A)

whenever it receives a FOIA request concerning an ongoing investigation. (Def.'s Mot.

Summ. J., Hodes Decl. at2I,1148.) Mr. Hodes also reports, however, that the documents

and evidentiary materials related to plaintiffs requests were subsequently reviewed and

categorized for the purpose of his decla¡ation. (Def.'s Mot. Summ. J., Hodes Decl. at2l,

,l[ 48, and 23,n 52.) Plaintitridentifies no fact or evidence that creates doubt whether the FBI

undertook in good faith a review of its files after this case was filed or after defendant's

initial motion for summary judgment was denied.3 Plaintiffalso does not question whether

3 nAffidavits submitted by an agency are accorded apresumption ofgood faith.' Camey,19
F.3d at 812 (intemal quote omitted); see Møyrnrd,986 F.2d at 560.
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all responsive records fall into one or more ofthese categories: source statements, exchnnge

of infonnation between various agencies, information concerning physical evidence,

reporting commr¡nications, miscellaneous ad¡ninistative documents, and adminishative

instructions. Plaintiffinstead contends that the articulated harms from public release of these

matsrials are not real or substantial due to prior disclosures in the federal criminal case.

The Court cannot accept plaintiffs view that disclosure of the investigative records

at issue raises no interference concerns. The Court agrees, however, that the FBI has failed

satisfactorily to explain why ø// investigative materials responsive to plaintiffs requests must

be withheld. The FBI may not know which potential witnesses and physical evidence will

be of interest or use to prosecutors in the pending state case, but some witnesses and

evidence already have been publicly revealed. This fact undercuts the FBI's concern that

divulgng the identities of persons who might be witnesses in the state case could expose

themto intimidation orretaliationand could discourage fuhue cooperationwithprosecutors.

Further, the FBI's concern that premature disclosure of information would enable Nichols

orMcVeigh to fomrulate a stategy for impeaching or confradicting evidence in court loses

all force to the extent they already possess the infonnation.a Accordingly, the Court finds

that the broad categories constructed by the FBI are inadequate to permit a determination that

a The FBI has previously presented testimony by the ChiefDivision Counsel for its Oklahoma

City Office that '[t]he materials sought by plaintiffwere produced to the defense during criminal

discovery' in the federal case against McVeigh and Nichols. (Pl.'s Mot. Summ. J., Ex. B, Rogers

Decl. at 2, I 11.)
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the releese of any material in these categories could hinder funue proceedings.s Under the

unique circumstances presented by serial prosecutions forthe same alleged criminal conducÇ

the FBI has failed to group the responsive documents into categories that can be linked to

cogent reasons for nondisclosure.

This conclusion leads to the difücult question of how to proceed from here.

Inadequate agency explanations have led other cor¡rts to call for supplemental affidavits or

to r¡ndertake in camera review of withheld documents or representative samples. See In re

Department of Justice,999 F.2d at 13 10; see also Solar Sources, 142 F.3d at 1036 (district

court conducted in camera review of specified selections of documents, that is, ones from

each identifïed category "selected from randomly-chosen specified locations" in the agency's

files). Neither parly here has proposed anin camera review of withheld documents, and the

Court will not volunteer for the task due to the volume of materials at issue. AIso, until the

FBI identifies workable categories linked to adequately articulated concerns of possible

interference, such review would serve no purpose. Thus, the Court directs defendant to

disaggregate its current categories so as to provide a supplemental declaration that states:

(1) For each current category in which the FBI expresses concern about premature

disclosure to Nichols or McVeig[ whether the information was produced to these

individuals in the federal case and, if so, why these previous productions do not

negate the alleged risk of harm.

5 The FBI has made no effort to show that it camot reasonably segregate records or portions
of records zubject to disclosr¡re from ones properly withheld. See 5 U.S.C. $ 5520) ('Atty
reasonably segregable portion ofa record shall be provided to any person requesting such record after
deletion of the portions which are exempt under this s.¡bsection.")
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(2) For each current category in which the FBI expresses concern about public

disclosu¡e to nonparties to the state case, whether the infonnation was previously

aired in apublic federal trial proceeding and, if so, why the prior disclosure does not

negate the alleged risk of harm.

(3) For each category in which the FBI states a general concern about ¡famnging its

cooperative relationship with other agencies or its role in the criminal justice system"

greater specificity about what damage is apprehended and how a FolA-compelled

disclosure of information could cause it.

Nothing in this call for more information should be interpreted to prevent the FBI from

refining or reforrnulating its previously stated categories or to supplement in other respects

its asserted justification for nondisclosure of the records at issue.

Conclusion

Defendant DOIs Motion for Summary Judgment and Plaintiff s Motion for Summary

Judgment a¡e both DENIED because neither party has established its entitlement to a

judgrnent as a matter of law. Defendant shall file a renewed motion, supplemented in

conformity with this Order, not later than January 10, 2000. Plaintitr may respond to

defendant's submission within twenty days after it is filed.

9.2

WAYNE ALLEY
United States District Judge
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